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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 7th day of January, 2002

JANE F. GARVEY,
Admi ni strator,
Federal Avi ati on Adm ni strati on,

Conpl ai nant ,

Dockets SE-15824
and SE-15825

ROBERT COLLI NGS and
GORDON SCHM DT,

Respondent s.

N N N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion of Administrative Law Judge Wlliam R Millins issued on
February 24, 2000, follow ng an evidentiary hearing.EI The | aw
judge found no merit in the Admi nistrator’s argunent that
respondents had violated 14 C.F. R 91.111(c), 91.119(b), and
91. 13(a) of the Federal Aviation Regulations (“FAR 7 14 CFR Part

! The initial decision, an excerpt fromthe transcript, is
attached.
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91),E|and he dism ssed the two conplaints. W deny the appeal.EI

Respondents Collings and Schm dt were pilot-in-command and
second-i n-command, respectively, of a B-24 Bonber on a flight in
the vicinity of Mnneapolis-St. Paul Airport on July 12, 1998.
The Col lings Foundati on owns and operates the Wrld War |
aircraft (and other vintage airplanes) and exhibits them
t hroughout the country, giving people tours and taking them on
short rides. Respondent Schm dt was a voluntary pilot for the
Foundation, and was also a fulltinme Northwest Airlines (NWA)
pilot. This case stens fromM. Schmdt’s proposal to use the B-
24 to salute NWA Captain Alfred Ovens, also a Collings Foundation
vol unteer pilot, on his last flight (nanely, a Boeing 747 Part
121 flight from Japan) before retiring fromNV\A.EI M. Schm dt
contacted Gles O Keeffe, an NWA di spatcher, about the

possibility of using the Collings Foundation B-24 to “escort”EI

2 FAR section 111(c) prohibits carrying passengers for hire in
formation flight. FAR section 119(b), as pertinent, prohibits
flight below 1000 feet over congested areas, except where
necessary for takeoff or |landing. FAR section 91.13(a) prohibits
carel ess or reckless operation that woul d endanger the life or
property of another.

3 W grant the Administrator’s nmotion to strike certain
statenents by respondents concerni ng whet her the Adm ni strator
had taken any adverse action against any Air Traffic Control
(ATC) personnel in connection with this incident. There is no
record evidence bearing on the matter.

* There apparently is a traditional ceremony for retiring pilots
| andi ng at M nneapolis-St. Paul, once the aircraft has | anded and
is taxiing to the gate. Respondent Schm dt wanted to do nore.

> A key issue in the case is whether an unapproved formation
flight took place. Respondents, instead, claimthat there was no
formation flight, but that the B-24 nmerely escorted Captain
Ownens’ 747. CQur use of the term“escort” here is not
(continued.))



the 747 on the last fewmles of its flight. M. O Keeffe agreed
to inquire about it wth Mnneapolis-St. Paul ATC and NWA
managenent. Joint Exhibit 2, Notes of M. O Keeffe. ATC told
M. O Keeffe that such a flight was possible, but they needed
more details.® He then put M. Schmdt in contact with the
desi gnat ed ATC personnel. He, in turn, contacted NWA managenent
and was told, in his words, that the airline would “buy the seats
on the B24 to guarantee the flight, and that [he] could give the
seats away to whonever [he] chose.” 1d. at 1. (NWA nmanagenent
did ask that nedia coverage be arranged, and it was. It does not
appear that NWA managenent had any further involvenent in the
arrangenments.) NWA paid the Collings Foundation $2,500. The
Col I'i ngs Foundati on invoice (Respondents’ Exhibit B) states that
it is for a “donation for |ocal celebration flight.”

The day of the flight, respondent Schm dt consulted with
Mar k Ambrosen, that day’'s term nal radar control facility
supervi sor (see Joint Exhibits 11 and 12, a nenp and a report by
M. Anbrosen regarding the event). The procedure agreed to was
that the B-24 aircraft would intercept the NMA flight a few mles

fromthe airport and fly with it toward the runway. ATC agreed

(continued.))
di spositive. M. OKeeffe, in his witten notes, infra, used
t hat word.

® See Joint Exhibit 3, partial transcript of telephone
conversation between O Keeffe and M nneapolis Tower Area Manager
Dave Praymann (Praymann: Anbrosen is in in the norning and he’'s a
B- 24 expert because his dad rode on that airplane and he got them
in a low pass here the other day. O Keeffe: Good, that’'s what we
want again tonmorrow if we can do it. Praymann: | suspect we can
(continued.))
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that the two aircraft could use the airport enmergency frequency
to communi cate with each other. 1In the words of M. Anbrosen
the aircraft would “formation fly “wing tip towng tip” down
the runway. Joint Exhibit 11 at 1. The 747 would perform a

m ssed approach and cone around and | and. The B-24 woul d break
of f and depart the area (for return to the nearby airport from
which it took off).

Everyt hing went according to plan. Aside froma |oca
caneraman, all the passengers (there were seven) were friends or
friends of friends. A few were NWA enpl oyees. None paid any
money for the flight. And, although the parties disagree
somewhat, it appears that, while the Collings Foundati on may have
conme close, it did not cover the cost of the flight. No one at
the tinme voiced any concerns about the plan or its execution
bei ng unsaf e. 0 | ndeed, in recognition of the fact that ATC was
so integrally involved, the Adm nistrator proposed to waive any
sanctions agai nst the respondents. Neverthel ess, she argues, ATC
i nvol venent does not noot respondents’ failure to conply with
regul ations they should well know regarding formation flight and
l ow flight.

W m ght agree with the Adm nistrator regardi ng wai ver of

(continued.))
wor k sonet hi ng out.).

" The difficulties apparently arose because Captain Onens’ crew
was not briefed by himthat this escorting would be occurring;
his co-pilot was quite surprised and upset and contacted his
supervi sors, although he also testified that he saw no safety
issue at all in the way the flights actually took pl ace.
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sanction being the appropriate approach here, see Adm nistrator

v. Gartner, NISB Order No. EA-4495 (1996), were the charges to
have been proven. However, we do not reach the question because,
based on our analysis of the record and the facts established, we
nmust conclude that the Adm nistrator did not prove either
violation by a preponderance of the evidence. Thus, the issues
of sanction and governnent estoppel briefed by the parties do not
cone into play.EI We address the charges in turn.

1. Formation flight. A formation flight nmay not carry

passengers for hire; both respondents testified they knew this
fact. Assum ng for purposes of discussion that the B-24 was
carrying passengers for hire, we nmust decide whether the two
aircraft operated in formation.

Al parties agree that, while there is no regul atory
definition of formation flight, there is a working definition in
t he AmE To sunmarize it, a “standard formation” (a nonstandard
one clearly did not occur here) requires: 1) prior arrangenent
between the pilots; 2) operation as a single aircraft for
navi gati on and position reporting (the testinony indicates that
this is acconplished through only one aircraft using its
transponder); 3) one aircraft designated the flight |eader; and

4) mai ntenance of a standard di stance between the aircraft that

8 W cannot conpletely follow the |aw judge’s reasoning and do
not agree with all of it. Wat follows is our analysis of the
record. There are no credibility issues here for which we m ght
defer to the | aw judge’s concl usi ons.

° Aeronautical Infornmation Manual , Joint Exhibit 13.
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is no nore than 1 mle laterally or longitudinally and 100 feet
vertically, except for transitional maneuvers.

There are too nmany holes in the facts to allow a concl usion
that a preponderance of the evidence supports a formation flight
finding here. First, although M. Schm dt and M. Oaens had a
conversation, M. Ownens, at |east according to the unrebutted
testinony, did not know in advance the details that M. Schm dt
had worked out with ATC. Wiile the Adm nistrator ignores the
point, it is also clear that the NWA 747 was not designated the
|l ead aircraft, nor did the B-24 turn off its transponder so that
there was only one signal for navigation and position reporting
purposes. Both aircraft communicated i ndependently wth ATC, and
both received their own cl earances and directions. Although the
aircraft did fly in close proximty, this is as equally
consistent wwth an escort flight as it is wwth a formation
flight. Further, as the Admnistrator’s proffered radar data
indicate, the aircraft were nore than 100 feet vertically apart
for nost of the flight, which is inconsistent with the Al M
definition of a formation, and the aircraft were rarely next to
each other.'i:I The two aircraft did not maintain the sane
relative position near each other, as formation flight intends.

Wth these facts, it is not enough that respondent Schm dt may

19 Administrator’s Exhibit 26 at page 3 and Transcript (Tr.) at
159. Admnistrator v. R cker, 5 NISB 299 (1985), cited by the
Adm ni strator, involves considerably different facts, notably
both aircraft cleared to | and on the sanme runway, a clear | eader
and follower, and the pilot of the followng aircraft using terns
such as “in trail” and “playmte.”
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have once called the flight a formation flight in his airborne
communi cation with ATC, or that others may have called it a
“flight of two,” which apparently may al so include escort flying.
Finally, in reaching this conclusion we have al so taken into
account the circunstances here that respondents were |long-tine
pilots, that they knew that flying formati on with passengers was
not permtted, and that there is no suggestion they would risk
their licenses or conprom se safety for this celebration flight,
that they saw escorting the 747 in to the airport as sonething
different, and lawful, and that ATC obviously did, too.
Accordingly, we agree with the rejection of the section 91.111(c)
char ge.

2. Low approach over a congested area when not necessary for

takeoff or landing. The | aw judge dism ssed this charge, on

finding that clearances to do so had been given. The

Adm ni strator does not appeal this finding, and we affirmthe | aw
judge. The finding is supported by substantial evidence,
including testinony of the Adm nistrator’s witnesses. Tr. at

139.

3. The careless allegation. The Adm nistrator makes cl ear

in her appeal that this charge is residual to the formation
flight operational violation. Having dism ssed the operational
charges, this one nust fail as well.

ACCORDI NGY, IT I S ORDERED THAT:

1. The Adm nistrator’s appeal is denied;

2. The Adm nistrator’s notion to strike is granted; and
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3. The initial decisionis affirnmed to the extent it is
consistent wth this opinion and order.
BLAKEY, Chairnman, CARMODY, Vi ce Chairman, and HAMVERSCHM DT,

GOGELI A, and BLACK, Menbers of the Board, concurred in the above
opi ni on and order.
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